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1) DETAILS OF HEARING AND REPRESENTATION

11)  The arbitration hearing in this maiter concerning the interpretation of the deeming provisicn
provided for in Sec 198 A (3) (b} of the Labour Relations Act 66 of 1995 ( as amended} (LRA)
was held af the CCMA Head office — 28 Harrison Street, Johanneshurg on the 227 May 2015 at

g am.

1.2)  The Applicant, Assign Services {PTY) Ltd, {Assign), a Temporary Employment Service as
defined in section 213 of the Labour Relations Act, was represented by Advocate ANTON
MYBURGH SC and Advocate GREG FOURIE, duly instructed by Kirchmanns incorporated

Aftorneys.

1.3)  The First R'eabcndent Krost Shelving and 'Rack'ing (PTY) Ltd, {Krost), a company duly

reglstered in accordance W|th ihe company Iaws cf Scuth Africa, was nct present at the hearlng,

- _'.'_'__"hcwever prlor to the hearmg the ’r" rst respcndent ssgned a fcr _al notice in terms cf wh ch il waives
it's right to participate in the CCMA proceedings and commits fo abide by the CCMA ruling /

. award__;. This is .al'fs'c"__c.__c':)_nfifr_'f_h'ed:";in ;hé..sté!t_ed._.ga:_sé ofwhich Krostis a signatory.
14)  The Second Respondent, THE NATIONAL UNION OF METAL WORKERS OF SOUTH
AFRICA (NUMSA), a registered trade union, was represented by Advocate J G VAN DER RIET
SC duly instructed by Ruth Edmonds Attorneys.

1.5)  Iamindebted to all the representatives for their professionalism and assistance in this matter.

1.6)  The Arbitration Proceedings were conducted in English and was digitally recorded.
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2.

1.7)

Both fead counsef exchanged written heads of argument, while Advocate Van Der Riet also
submitted supplementary heads of argument on the day of the hearing. All these together with the

signed Stated Case should be read as if specifically incorporated in this award

BACKGROUND TO THE DISPUTE

2.1)

2.2)

2.3)

a;ee%s awarded to Kras&

The parties submitted a signed Stated Case dated 227 May 2015, wherein the background to the
dispute is detailed and facts that are common cause are set out in terms of the signed Stated

Case.

Krost the client and ﬁrs_.t-':fé's'pondent in this matter, a company offering storage solutions, employs
40 salaried emplb'y'ées and approximately 90 .w'age staff. In addition Assign, the applicant in this

matter supplles labour to Krost in the region of 22 40 workers at any one fime, depending cn

It is. speczflcally recorded by the partles that as of 1 Apnl 20?5 22 placed workers had been

'_supplied by Ass:gn to Krost for a pened m excess of three menths on .a full time basis, and that

their placement predated 1 January 2015 ( the date when the amendments to the Labour
Relations Act became effective}). The placed workers fall within the scope of the application of
Section 198 A (3) (b} of the LRA and are not affected by any exclusions listed in Sections 198 A
(1) or (2) of the LRA. Krost disciplines its permanent employees while Assign is responsible for
disciplining the placed employees. Several of the placed employees are members of the second

respondent.
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24)  Interms of the signed Stated Case, the parties have referred this dispute to the CCMA in terms of
Section 198 D (1) of the LRA, which allows the CCMA fo determine disputes about the

inferpretation or application of Section 198 A of the LRA, as amended.

2.5)  After the 227 May 2015 {the hearing date}, it became apparent that the applicant is an accredited
labour broker within the Metal and Engineering Industries Bargaining Councit (MEIBC), In
addition, the first respondent is a registered employer under the MEIBC and the second
respondent is also a party to the MEIBC. | addressed correspondence fo the attorneys for the
applicant and the second respondent,_requesting them to address me in this regard and received
their joint reply on the 180 June 201_.-'5§._indicaﬁng that they are in agreement that the CCMA
management shouid conﬁr_m._mS('.'.'ézlg)'ﬁo.i_rjtrﬁent as commissioner as contemplated in Section 147

{2} (a) (if) of the LRA; in other words {ha_.-'QCMA should assume jurisdiction to deal with this

matter,

2.'6:5) “In terms of Sec 147 (2) (a) - “if at any stage after & dispute has been referred to the Commission,

it becomes apparent that the parties to the dispute are parties to a council, the Coemmission may-~

(i) refer the dispute to the council for resolution, or
(ii) appoint a commissioner or, if one has been appointed, confirm the appointment of the

commissioner, to resolve the dispute in ferms of this Act.

In the Labour Appeal Court Case of Nehawu obo Kgekwane v Department of Development
Planning and Local Government (2015} 36 iLJ 1247 (LAC), the L.AC held that Sec 147 of the
LRA makes provision for the performance of dispute resolution functions by the CCMA in

exceptional circumstances, in order to avoid delays that might otherwise be caused by
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jurisdictional disputes. The section accardingly, confers a choice on the CCMA whether io resolve

a dispute that has been erraneously referred to it or whether to redirect it o the proper forum.

2.7)  Inthe Labour Appeal Court Case of Happy Gibe / Joy Global Africa (PTY) Ltd v CCMA and
others (case no. JA 119/13) , Acting Judge F Kathree ~ Setiloane, agreeing with the judgement
in the Kgekwane case citied above, held that Sec 147 (2) and (3) of the LRA properly inferpreted
means that : * if at any stage after a dispute is referred to the CCMA, it becomes apparent to the
CCMA or it's delegate (or the commissioner hearing the matter), that the parties to the dispute are
parties to a bargaining councll, it is therrfor the CCMA or if's delegate (and not the commissioner
hearing the matter where thls is ascertemed} to determine whether to refer the matter to the
bargaining council er to appomt a commrsswner to determine the dispute or if one has already

been appemted to cent" frm his / her appemtment

28)  In the matter af hand in compliarice ‘with the two Labour Appeal Court Judgments referred to
above | referred the matter to management ef the CCMA and was duly appointed to proceed with
"'."_the matter in an ‘e- mall fo me dated 18‘" June 2015 from the National Senior Commissioner ~

Legal Services.

3. ISSUES TO DETERMINE

3.1} 1 am required o determine the correct interpretation of Section 198 A (3) (b} of the LRA {“the

deeming provision”}
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3.2}

3.3)

The applicant is of the view that the consequences of the deeming provision are that the placed
workers remain employees of the applicant, for all purposes and are deemed to also be
employees of the first respondent for purposes of the LRA. This position is referred to herein as

the “duat employment” position.

The second respondent is of the view that, the placed workers, with effect from 1 April 2015, are
deemed to be employees of the first respondent only, for purposes of the LRA. This position is

referred to herein as the “sole empioyment” position.

4. SURVEY OF ARGUMENTS

4.1}

Advocate Myb__ur_gh"'SC arguing on behalf of the applicant {Assign) and thus in favour of the “dual

emplo_ymeﬁ't"; position, submitted that : The leading judgment on the meaning of "deemed”’, S v

 connotation. It's précise meaning and especially its effect; must be ascertained from #'s context

and the ordinary commons of construction”. He further referred to the case of R v Haffeejee and

 another 1945 AD 345, where the court held that In etemiring the meaning of "deemed’, the

court must examine “the aim, scope and object of the legistative enactment in order fo determine
the sense of it's provisions.” Counsel for the applicant accordingly argued that the word
“deemed" does not have a uniform meaning, if's meaning and especially it's effect, depends on
the context in which it is used in a statute and the purpose of the statutory provision, for purposes

of this matter, it being Sections 198 and 198 A of the LRA.

4.2)  Advocate Van der Riet SC, arguing for the second respondent NUMSA, aiso made reference to §
v Rosenthali 1980 (1) SA 65 A and to R v County Councit of Norfolk 65 (1891) QB division,
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where he submitted that the court indicated that the word “deem” is often used in legislation in a
“very loose sense”, and thus could easily be submitted with the word “is.” According to him the
Pocket Oxford Dictionary defines the verb “deem” as “regard as being.” Thus he argued tha, the
use of the word deemed in Sec 198 (3) (b) {i) creates a legal fiction, in other words a legal rule
that in the circumstances specified in Sec 198 (3) (b} (i) the client is the employer of the placed
workers, irrespective of what the situation would have been if the legal rule had not beirg been

enacted by the legisiative provision.

43)  Both Learned Counsel, dealt with Sec 198, specifically Sec 198 (4A} and Sec 198 A, in furthering

their arguments of “dual employment” and “sole employment’ respectively.

4.4)  Counsel for the apptlcant argued that from an overall contextual perspective, there is nothing in
Sec 198 or 198 A whrch refiects a dec|5|on by the legisiature to impose a ban on Temporary

Employment Services, whether as a consequence of the deeming provision taking effect or

i

- |so¥at|on. Thuehe argued“th'at while it is clear 'th'at’ft)r"the-'ﬁrs't: three months the TES is the
employer after the elapse of the three month penod the deemtng provision does not serve to
"""':_termmate the commercral agreement between the TES and the client, nor does it serve to
terminate the con_tractual empto_yme_nt retationship between the T_E_S_____and the placed workers, it in
effect creates greater protection for the placed workers by making .both the TES and the client
dual empioyers. He further emphasized his point by submitling that the deemed workers after the
three month period has elapsed, are in terms of Sec 198 A entitied o pay parity visa vis
comparable employees of the client, whereas this benefit is not afforded fo ordinary placed

workers that are not yet “deemed.”
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45)  Inrespect of Sec 198 (4A) counsel for the applicant argued that in terms of this section the TES
and the client are jointly and severally liable for breaches of the LRA and BCEA and therefore
such liability on the part of the TES can only arise on the basis of a dual employer scenario, This
argument is emphasized by reference to the view of Craig Bosch, in an article written in 2013 on
the proposed amendments to the LRA (2013} 34 ILJ 1631 where the learned author writes that
‘once the client has been deemed to he the employer of the TES's employees, the client is in
effect added as an employer party and the employees are given an election as to who to hold

liable for infringements.

4.6} A further argument in favour of “dual efn_ployment” submitted by the applicant was that Sec 198
(4A) () allows empioyees to in‘s":i'i.fﬁté' p_rOcéedings against either the TES or the client, or both and

they may enforce an_y_o_réé':rzor award madé:_ag_ain_st the TES or client, against either of them,

 the dual é‘mzbl:b:'y'fh'éh"t"éfgﬁ'fnéh:{"'”sﬁbﬁi'i't'fé'd""'th'é{"Séétibr'i""’QQS'-*(4:A}' does not create any new
Iiabil _ities for any Q_f_ thg pa__a.lft_i_es__ cop_p_erngd..in th:c_at the_sectiqn merely provides for an cpportunity for
: anempioyeeto !nstitute proceedmgsag amsta par[y that !s fiable. - He further argued that this
section applies to all empiq_yees placed by a TES and not anly “deer_n_ed employees’. Counsel for
the second respondent further argued that Sec 198 (4A) does not refer to joint and several liability
in terms of Section 198 A (3} (b) {i} but rather in terms of Sec 198 {4). He further argued that
while Sec 198 A (3) (b) (i) does not expressly mention that the client becomes the employer, the
wording of Section 198 A {3) (b} (i), supports the sole employment argument, when i reads

“subject ta the provision of Sec 198 B, employed on an indefinite basis by the client”.

Cnly signed awards that contain the CCMA approved watermark are authorised. ECEL1652-15
Page 8 of 18

. Lostsoved on: Mon 20-Jun 2015 16:48:38 .

Last saved by: MayroonishaD



4.8) It was also argued by Advocate Van der Riet SC that in relation to the pay parity provision created
in terms of Sec 198 A (5}, the legistature actually intends to create better employment condifions
for the placed workers than those enjoyed by them under the TES and thersfore a simple transfer

of employment in terms of Sec 197 of the LRA would not suffice.

5. ANALYSIS OF ARGUMENTS

5.1}  Sec 3 (a} of the Labour Relations Act as amended reads as foliows: “Any person applying the

Act must interpret its provisions to give effect to it's primary objects”.

52) InChirwav Transnet 2008 (4) SA 367 CC the Constitutional Court held that, “where & provision
of the LRA ts capable of more than one plau5|ble interpretation, one which advances the objects

of the _L_RA and the other which does not, a court must prefer the one which will effectuate the

5.3) Both counsei agreed that in order to cor{ectly Jntarpret the effect and application of the deeming
o prowsmn in terms of Sec 198 A (3) (b) (I) of the LRA as amended one needs fo consider the
explanatory memorandum {memorandum of objects) of the 2014 LRA Amendments. it is to this

document that | therefore turn to first,

54)  In terms of the memorandum of objects Sec 198 has been amended in order fo address more
effectively certain problems and abusive praclices associated with temporary employment
services (TES) or what are more commonly referred to as “tabour brokers”. The main thrust of the

amendments is to restrict the employment of more vulnerable, lower paid workers by a TES fo
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situations of genuine and relevant temporary work and to introduce various further measures to

protect workers employed in this way.

55)  As per the Memorandum of Objects Sec 198 continues to apply to all employees. It retains the
general provisions that a TES is the employer of a person whom it employs and pays to work for a
client, and that the TES and it's clients are jointly and severally liable for specified contraventions

of employment laws.

56}  As per the Memorandum of the Objec_ts, Sec 198A infroduces key additional protections for more
vulnerable workers. These protectiehs_ apply to employees who eam below the threshold
prescribed in terms of sect_iqr].izﬁ':(éj.'ef-ﬁihe .'BCEA. It further states that employees in this category
are employees of the"-'T:Eé. for the pu’feese- of the LRA anly if they are employed fo perform
genuinely temporary work, defined in the new sectlon as “temporary services”, If they are not

emponed to perform “temporary services’, they are. deemed for the purpose of the LRA io be

amployess o th dient and ot e TES.

57) The Memorandum of object further goes on, to explaln the. addlttonal profections afforded fo
" ""'_'vulnerable emp[oyees by Sec 198 A m relatmn to "termlnation to aveld -deeming” and “pay parity”

of deemed employees to comparable employees of the client.

5.8)  Having considered the Memorandum of Objects it is ciear to me that while | accept that
determining the correct interpretation of the deeming clause is not an easy task, given that both
counsel argued their respective positions very eloquently and extremely persuasively and
furthermore that either interpretation will have drastic conseguences not only for the parties in this

matter but for many other interested parties in the TES [ndustry as a whole, | am convinced that
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the correct interpretation is the one that will provide greater protection for the vuinerable class of

employees identified by Sec 198A of the LRA

5.9)  Section 198 of the LRA reads as follows:

(1) Inthis section, ‘temporary employment service’ means any person who, for reward, provides fo a client other persons-

{a}  who perform work for the client; and

[Para. {a) substituted by s. 37 (a) of Act 6 of 2014.]

(b} who are remunerated by the temporary employment service.
{2} For the purposes of fhis Act, a person whose services have been procured for or provided to a client by a temporary
employment service is the employee of that temporary employment service, and the temporary employment service is that person's
employer.
{3) Despite subsections (1) and (2), a person who is an independent contractor is not an employee of a temporary employment
service, nor is the temporary employment service the employer of that person.
(4) The temporary employment service and the client are Jomtky and severally liable if the temporary employment service, in
respect of any of its employees, contravenes —

{a} a coliective agreement concluded in a barg'aining'council that regulates terms and gondition of employment;
{b} abinding arbitration award that regulates terms’ and condmons of employment;

{c)  the Basic Condition of Empfoyment Act; or

{dh asectoral determmahon ‘made in terms of the Basic Condlttens ef Empioyment Act.

[Para. {d} substituted by 5. 37(b) of Act 6 of 2014}

(4A) if the client of & temporary employment service is |omtiy end severaIIy ||abfe ! '
" grtiphoyer efen emﬁleyee riterme’ Ufseenen TIBATS ) Bk

(a')"':' the empfoyee may msﬁtute proceedfngs against either the: temporary employment service or the client or both the
temporary employment service and client

{b} & labour inspector acting in terms of the Basic Conditions of Employment Act may secure and enforce compliance
S _.;against the temporary employment ee{v:ce ar the cl:ent ag if |twefe the empieyer or hoth and

{c) any ordsr o award made agafnst a temporary employment SEVice of cllent in terms of this subsection may be
enforced against either.

[Sub-s. (4A) inserted by s. 37 (c) of Act 6 of 2014.]

(4B} {a} A temporary employment service must provide an employee whose service is procursd for or provided to a client with
written particulars of employment that comply with section 29 of the Basic Conditions of Employment Act, when the
employee commences employment.

(b} Paragraph (a} applies, three months after the commencement of the Labour Relation Amendment Act, 2014, fo a person
who's service were procured for or provided to a client by a temporary employment services in ferms of subsection 198 (1)
prior to the commencement of the Labour Relations Act, 2014.

{Sub-s. (4B) inserted by s. 37 (c) of Act 6 of 2014.]
{4C) An employee may nof be employed by a temporary employment service on terms and conditions of employment which are not

permitted by this Act, any employment law, sectoral determination or collective agreement cencluded in a bargaining council
applicable to a client whom the employee renders services,
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{Sub-s. (4C) inserted by s. 37 (c) of Act € of 2014}

(4D} The issue of whether an employee of a temporary employment service is covered by a bargaining council agreement or
secloral defermination must be determined by reference to the sector and area in which the client is engaged.

[Sub-s. (4D) inserted by s. 37 (c) of Act 6 of 2014.]

(4E) In any proceedings brought by an employee, the Labour Court or an arbitrator may—

(a) determine whether a provisicn in an employment contract or a contract between a temporary employment service and a
client complies with subsection (4C); and

{b} make an appropriate order or award.

[Sub-s. {4E) inserted by s. 37 (¢} of Act 6 of 2014,

{(4F) No person must perform the functions of a temporary employment service unless it is registered in the terms of any applicable

{7}

(8)

legislation, and the fact that a temporary employment service is not registered will not constifute a defence to any claim
instituted in ferms of this section or 198A.

[Sub-s. (4F) inseried by 5. 37 (c) of Act 6 of 2014

Two or more bargaining councils may agrea-id"'brnd ihe'_'féllow}ng persons, if they fall within the combined registered scope of
those bargaining councils, to a collective agreement concluded in any one of them-—

{a) atemporary employment _s_eﬁ)iée;
(b} a person emp}oyed by a temporary smployment service and S

{c) a temporary employment service’s client,

Ay agreemant cancluded in-terms-of subseetion:(8)-is-binding-onty4f the- caﬁeatwavagfeement has-bearr extended-to-nope e oo

parhes withm the regrstered scope of the bargammg councrl

Two or more bargammg councn’s may agree to bmd the followmg persons who fall w{lhm thelr combined registered scope, fo a
collective agreement—

a a..a temporary employment servlce

{b) a person emp[oyed by a temporary employment ser\rlce and
(c) atemporary employment service's client.
An agreement concluded in terms of subsection (7) is binding only if—

{a) each of the contracting bargaining councils has requested the Minister to extended the agreement to non-parties falling
within its registered scope;

{b} the Minister is satisfied that the terms of the agreement are not substantially more onerous that those prevaiting in the
corresponding collective agreements concluded in the bargaining councils; and

{c} the Minister, by notice in the Government Gazeile, has exiended the agreement as requested by all the bargaining
councils that are parties to this agreement,

5.10) Section 198 A reads as follows:
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(1) Inthis'section, a ‘temporary service' means work for a client by an employee—

(3)

(4)

(5)

)

(a} for a period not exceeding three months;

() as a substitute for an employee of the client who is temporarily absent; or

fc) in 2 category of work and for any pericd of time which is determined to be a temporary services by a collective
agreement concluded in & bargaining councif , a sectoral determination or a notice published by the Minister, in-accordance
with the provisions of subsections {6} to (8).

This section does not apply to employees eaming in excess of the threshold prescribed by the Minister in terms of sections 6
{3) of the Basic Conditions of Employment Act.

For the purposes of this Act, an employes—

{a) performing a temporary service as contemplated in subsection {1} for the client is the employee of the temporary
services in terms of section 198 {2); or

(b} not performing such temporary services for the client is —

{iy deemed to be the employse of that client and the client is deemed fo be the employer; and

(i) subject to the provisions of section 198B employed on an indefinite basis by the client.
The termination by the temporary employment services of an employee’s service with a dlient, whether at the instance of the
temporary employment service or the client, for the purpose of auoudmg the operation of subsections (3) (b} or because the
employees exercised a right in lerms of this Act, is a dlsm#ssal
An employee deemed to be an employee of the client in terms of subsection {3) (b) must be treated on the whole not less

favorably than an empfoyee of the client performing the same or sum!ar work urtess there is a jusiifiable reason for different
treatment. _ _

The Mmlster must by notice in the Government Gazette invite representahons from the public on which categcnes of work

' mad %anb@ tamparary semees by notees: msued by ﬁ}&Mams%erm iefms* Mﬁﬂbsectfon ek~

The Minister must consult with NEDLAC befare pubhshmg a notice dr a prowsmn ina-sectoral defermination contemplated in
subsection (1) (c}.

If there Is conflict between a collective agreement concluded ina bargalmng counclt a sectorlal determination or a notice by

e Mimster contemplated in subsect;on {1) (c)+ s

{a) the coﬂectwe agreamenl takes precedence over'a sectoral deterrnmatldn or noitce and

(b} the nofice takes precedence over the sectoral determination,

Employees contemplated in this section, whose services were procured for or provided to a client by a temporary employment
service in terms of section 198 (1) before the commencement of the Labour Relations Amendment Act, 2014, acquire the right
contemplated in subsection (3), (4) and (5) with effect from three months after the commencement of the Labour Relations
Amendment Act, 2014,

[S. 198A inserted by s. 38 of Act 6 0 2014.]

5.11) The applicant argues that the “dual employer” interpretation provides greater protection for

vulnerable employees envisioned in Sec 198A than the protection that would be afforded to them
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if the client is regarded as the “sole employer”, after the period of three months have elapsed. This
view is echoed by other leamed authors, Cowen and Grogen refermed to in the applicant’s heads

of argument and particufarly Craig Bosch, quoted above.

The second responded on the other hand argues that a “dual employer” interpretation will create
confusion, uncertainty and prejudice for the vulnerable employees envisioned by Section 198A of
the LRA. in this regard Professor Paul Benjamin in his article “to regulate or to ban” indicates
that there is evidence from studies of arbitration awards and sociological research, that employees
are often not aware whether they are employed by an agency or by the business where they work.
“Arbitration awards show that em_pioyée__s_ who are dismissed refer cases against the enterprise
they consider {o be their emp'lo_'yé:r. oniytobe met with the defence that the legal employer is an
agency who recrui_t_r_a__d.-‘_'fhéfh or to whomthey were transferred”.  According fo the learned
Professor, the. d&é‘z;rrzi.i.ng approach seeks to c.i.é"ri'f;f.'the issue of who the employer is in triangufar

empioyment relanonsmps However its rationale breaks down once the employee's placement

the agenéy Professor Benjamm further argues that thls is an’ entlrely artificial construction and
(one that gwes rlse to |mmense scope for abuse) to make an agency the employer of an
ﬂ:h:_employee worktng on an ongomg or Jndeﬁmte basrs for a cllent merely because the employee’s
pay is r_o_g;t_ed through the agency. He _f_u_dhe_r argues th_a:t more re_g_ent judgments of the Labour
Court have adopted a more purposive approach to the construction ._of Sec 198 of the LRA and
have fashioned remedies that give a measure of employment security to employees placed by
Labour Brokers, by acting from the premise that Sec 198 was not intended to deprive employees

of protection against Unfair Labour Practices including Unfair Dismissai,

5.12)  In my opinion the deeming provision in Sec 198A {3)(b) should be interpreted akin to how the law

deals with the concept of “adoption”. in the case of “adoption” a legal fiction is also created, in
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that, for purposes of the law, the adoptive parent is regarded as the parent of the adopted chid.
In this regard the best interest of the child is considered to be in the scenario where the adoptive
parent is afforded fulf rights in terms of guardianship and/all obligations in terms of parenting and
upbringing of the adopted child. The law does not regard a biological parent and the adoptive

parent as dual parents, as doing so would lead to uncertainty and confusion.

513) Equally in the case at hand there are a number of problems that could arise in the “dual
employment” interpretation, for example, who would be responsible for the disciplining of the
placed workers and who's disciplinary code would be applicable, that of the TES or that of the
client? Furthermore how would “re»ins.'.-iat_ement“ oceur If there is dual employment? Cleary this
would lead to greater uncertginliizéﬁa '-bQﬁ'fuis_fon for the vulnerable employees the Act is sesking fo

afford greater protecti_c_mrt'bd.

5.14)  The very nature of a TES is that it places workers w:th a cllent for a temporary period. Hence Sec

" (sec 198A0)

515) l:am in agreement with counsel for the second respondent that Sec 198(4A) does not make
reference fo joint and several liability in terms of Sec 198A (3) (b) (i), but that the joint and several
liability only refers to Sec 198 (4) and the reading of the above-mentioned sections cannot

therefore support the arguments for dual employment.

5.16}  Furthermore, the fact that the employes may institute proceedings against either the (TES) or the
client or both the TES and the client in terms of Sec 198(4A) (a) and that any order or award
made against & (TES) or client in terms of this subsection may be enforced against either, does

noton it's plain reading make the TES a dual employer. The purpose for instituting proceedings is
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fo determine liability and the fact that one may institute proceedings against either the TES or the
client, or both and enforce an order or award against either, does not necessarily create dual
empioyment. In the amended LRA, in sections relating to organisational rights and picketing, the
sections aflow for the citing of a third party controlling access to the workplace eg. {landlord), and
the enforcing of awards against such third parties. This however does not render the third party

concerned fo be a dual employer of the employees of the actual employer.

5.17)  Indeed, the legislature did not decide to ban Labour brokers but chose to strictly regulate the
industry. In doing so it chose to afford greater protection fo vulnerable employees who earn below
the threshold, set in Sec 6(3) of thé' BCEA, by virlue of the deeming provision and other
subsections in Sec 198A. Thls :.rr"}'e'an.s."that as far as those empioyees earning above the
threshold are conceme"d’l':lszec 198A dgés.:--ﬁOt apply to them and the triangular relationship,
between the TES the clien{ and the placed worker contlnues subject to the provisions of Sec 198

of the LRA Wlih regard to those placed workers who fall within the ambit of Sec 198A of the

| 'piirposes of the LRA the client is deened 16 bé the sole’employer after the three months period

has -_elaps:_e_d. |

5.18) The applicant _arg__ue_d__ t_ha_t_if, the Iegi_slature_wa_nted_the client fo bg_the sole employer after the
three months period had elapsed, it would have categorically said so. This is so, however the
same argument can be used fo suggest that if the Legislature wanted the position after the three
months have elapsed, to be one of dual employment, it would have categorically also have said

50,

5.18)  In this regard while Sec 198A (3) (b} (i) does neither, Sec 198A (3) b {ii) clearly states: “subject

to the provisions of sec 198B, is employed on an indefinite basis by the client”.
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5.20) Furthermore the memorandum of objects referred to in paragraph 5.6 above states “If they are
not employed to perform temporary services, they are deemed for the purposes of the LRA

to be employees of the client and not the TES”,

5.21) Based on the above considerations and having considered all the submissions and arguments
made by the parties, | find that the correct interpretation of Sec 198A (3)(b) of the LRA is that after
the three months have efapsed, the client becomes the sole employer of the placed workers who
are earning below the BCEA threshold.

6. AWARD RULING

6.1 Se_{;_:i-QBA {3}{b} is interpreted to mean that “déémed”- means that the client becomes the sole

" ihreshold and that the three monithis period has slapsed.

62 Accordmglym thecase athaﬂdWlth effectfrom1Apnl2015 the: placed workers supplied by
Assign _Se{vi_ces (Pty) Ltd (Applicant) to Kros_t Shelving & Racki_ng {Pty) Lid {First Respondent)
who eam below the threshold in terms of Sec 6 (3) of BCEA and who have been placed for a
period in excess of three months on a full time basis, are deemed to be the employees of the
first respondent on an indefinite basis for purposes of the LRA and the first respondent is
deemed fo be their sole employer for purposes of the LRA. Furthermore parity between the
deemed employees and other indefinite employees of the client should apply as per Sec

189(A) (5) of the LRA as amended.
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6.3 As neither party made any submissions relating to costs, | make no order as to coss.

Signature:

Commissioner:  Abdoof Carrim Osman
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